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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in

the foliowing way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Servicé Tax Appelliate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in guadruplicate in Form S.T.5 as prescribed under Ruie '9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or

less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the forn}oq 7
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Seetop:
Bank of the place where the bench of Tribunal is situated. o Lo
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to

the Appellate Tribunal.
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2. Cne copy of application or 01.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
nder the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

amount specified U

Under Central Excise and Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL

M/s. N. J. Devani Builders Pvt. Ltd.,, B/h Ishwar Bhuvan,
Navrangpura, Ahmedabad (hereinafter referred to as 'the appellants’)
have filed the present appeal against the Order-in-Original number SD-
02/34/AC/2015-16 dated 16.03.2016 (hereinafter referred to as 'the
impugned order’) passed by the Assistant Commissioner, Service Tax, Div-

II, Ahmedabad (hereinafter referred to as ‘the adjudicating authority”).

- 2. The facts of the case are that the appellants are engaged in

providing services under the categories of “Work Contract service and
transport-of Goods" and were registered with Service Tax Department
having Service Tax Registration number AAACN4952DST001. During the
course of audit for the period from 2010-11 to 2012-13, it was noticed
that the appeliants had provided taxable service to M/s. Reliance
Industries Ltd., Chorwad during the FY 2010-11 and got contract receipt of
<1,00,36,750/- but paid Service Tax on the amount of <4,99,751/- only
and did not pay Service Tax on the remaining amount of ¥95,36,999/-,
Therefore, a show cause notice dated 29.09.2015 was issued to them
which was decided against the appellants vide the impugned order issued
by the adjudicating authority. The adjudicating authority confirmed the
demand of Service Tax amounting to ¥3,77,376/- short paid/not paid by
the appellants under Section 73 of the Finance Act, 1994 read with Section
68 of the Act ibid. The adjudicating authority also ordered for recovery’ of
interest under Section 75 of the Finance Act and imposed penalty under
Sections 77 and 78 of the Finance Act, 1994.

3. Being aggrieved with the impugned order the appellants have
preferred the present appeal. The appellants have submitted that their
work in the residential house (converted into a memorial of Shree
Dhirubhai Ambani) is not a commercial work and does not fall under the
definition of residential complex. Therefore, the activities carried out by
the appellants at the memorial house of Shree Dhirubhai Ambani are not
covered under the levy of Service Tax. Thus, according to them, they were
not liable to pay Service Tax on the work carried out at the memorial

house and accordingly, requested to set aside the impugned order.

4. Personal hearing in the matter was granted and held on
06.12.2016. Smt. Shilpa P. Dave, Advocate, appeared on behalf of the

appellants for hearing and reiterated the contents of appeal memorandum.
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5. I have carefully gone through the impugned order, appeal
memorandum as well as oral submission made at the time of personal
hearing. Now I will examine the issue on the basis of available documents
and contention of the appellants submitted before me.

6. At the beginning, to avoid any confusion, I would like to quote : :

pertinent reS(;urces as mentioned in the definition of works contract.
"Works contract”, for the purposes of section 65(105)(zzzza),
means a contract wherein,- _
(i) transfer of property in goods involved in the execution of !
such contract is leviable to tax as sale of goods, and - ‘ ‘
(i) such contract is for the purposes of carrying out,— ‘ O }f
(a) erection, commissioning or installation of plant, machinery,
équipment or structures, whether pre-fabricated or otherwise,
installation of electrical and electronic devices, plumbing, drain
laying or other installations for transport of fluids, heating,
ventilation or air-conditioning including related pipe work, duct
work and sheet metal work, thermal insulation, sound

insulation, fire proofing or water proofing, lift and escalator, fire

escape staircases or elevators; or

(b) construction of a new building or a civil structure or a part

thereof, or of a pipeline or conduit, primarily for the purposes

of commerce or industry; or

(c) construction of a new residential complex or a part thereof; . . O

or

(d) completion and finishing services, repair, alteration,

renovation or restoration of, or similar services, in relation to

(b) and (c); or |

(e) turnkey projects including engineering, procurement and :

construction or commissioning (EPC) projects; ‘
Now, in the impugned order, the adjudicating authority has tried to place
the case in (ii)© or (ii)(d) i.e. either construction of a new residential
complex or repair/renovation etc. of the residential complex. In this
regard, I would like to put related excerpts of the definition of residential

complex.
"Residential Complex” means any complex comprising of— : %
(1) a building or buildings, having more than twelve residential —
units;

(ii) a common area; and
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(iii) any one or more of facilities or services such as park, lift,
parking space, community hall, common water supply or
effluent treatment system, located within a premises and the
layout of such premises is approved by an authority under any
law for the time being in force, but does not include a complex
which is constructed by a person directly engaging any other
person for designing or planning of the layout, and the
construction of such complex is intended for personal use as
residence by such person.
Thus, in a residential complex, there needs to be more than twelve
residential units for tax liability. The term Residential Unit means a single
house or a single apartment intended for use as a place of residence.
Thus, in this case, the appeliants were engaged in providing work contract
services to the memorial house of Shree Dhirubhai Ambani which is a
Residential Unit and Service tax is payable on the construction of a
residential complex having more than one single residential unit.
Therefore, I am of the view that the appellants are not liable to pay
Service Tax. Further, in parégraph 16.7 of the impugned order, the
adjudicating authority has stated that the works carried out in the.
memorial hall are additional/ extra work in existing bungalow which
attracts Service Tax. In this regard, in (ii)(d) of the definition of works
contract, it is mentioned that the repair or renovation work would be
taxable in the case of residential complex (not residential unit). Therefore,
the claim of the adjudicating authority does not hold any ground. Also, in
the same paragraph i.e. 16.7 of the impugned order, the adjudicating
authority has alleged that the work orders are indistinct in nature in terms
of date, description of work etc. The adjudicating authority could have
always asked for more clarifications from the appellants or from M/s.
Reliance Industries Ltd., Chorwad in case of doubt. Further, I agree to the
argument of the appellants that the construction work carried out in the
méfﬁorial house is purely of non-commercial nature and hence the
demand of Service Tax from them is wrong in the eyes of law. In view of
the above, I find the impugned order to be vague, indistinct and improper.

7. In view of my foregoing conclusions, I set aside the impugned order
and allow the appeal in above terms.
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8. The appeal filed by the appellants stands disposed off in above

terms. -
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(3AT A)
ATD (31dTeq - II)
CENTRAL EXCISE, AHMEDABAD.
ATTESTED

(S.
UPERINTENDENT (APPEAL-IT),
CENTRAL EXCISE, AHMEDABAD

To,
M/s. N. 1. Devani Builders Pvt. Ltd.,

B/h Ishwar Bhuvan, Navrangpura,
Ahmedabad-380 009

Copy to:

1) The Chief (fommissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax, Ahmedabad.

3) The Additional Commissioner, Service Tax, Ahmedabad.

4) The Dy./Asst. Commissioner, Service Tax, Division-II, Ahmedabad.

5) The Asst. Commissioner (System), Service Tax, Hq, Ahmedabad.
6) Guard File.

7) P. A. File.
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